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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the

following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(if) in case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or ﬁro@a@house to another during the course of
processing of the goods in a wareho s’feﬁg\_pi fs?fnag"\% hether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

i gep $1 YA (B R 4R & aeR (e o qeE @) B e T 9 8

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998. -
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal

(CESTAT) at 2™ floor,Bahumali Bhawan Asarwa,Girdhar Nagar, Ahmedabad : 380004,
in case of appeals other than ,g\{nﬁef;’ﬁ(gh?eh‘i para-2(i) (a) above. '
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to.the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or O.1:0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-1 item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter

contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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3ifeaH gd 19T 10 BRIS T & |(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before

CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) = amount of erroneous Cenvat Credit taken;

(if)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where.duty or duty and penalty are in dispute, or
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Falguni V. Shah, 401, 4% Floor, Krupal Pride,
Opp. Devkinandan Derasar, Nalanpma Ahmedabad - 380013 (hereinafter referred to as “the
appellant”) against Order-in-Original No. CGST/WTO04/RAJ/77/2022- 23 dated 29.04.2022
(hereinafier referred to as “the impugned order”) passed by the Deputy Commissioner, Central

GST, Division VII, Ahmedabad North (hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
BSWPS4065A. On scrutiny of the data received from Central Board of Direct Taxes (CBDT) for
the FY 2014-15, it was noticed that the appellant had earned an income of Rs. 16,45,078/- during
the FY 2014-15, which was reflected under the heads “Sales / Gross Receipts from Services
(Value from ITR)” or “Total amount paid / credited under Section 194C, 1941, 194-H, 194-] (as
per Form 26AS)” as per data provided by the Income Tax department. Accordingly, it appeared
that the appellant had earned the said substantial ; Income by way of providing taxable services
but has neither obtained Service Tax registration nor paid the applicable service tax thereon. The
appellant were called upon to submit copies of Balance Sheet, Profit & Loss accounts, Income
Tax Returns, Form 26AS, for the said period. Howevel the appellant had not responded to the

letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/AR-I/Div-
VII/A’bad North/23/Falguni/2020-21 dated 26.09.2020 demanding Service Tax amounting to Rs.
2,03,332/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of the
Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the Finance
Act, 1994 and imposition of penalties under Section 77(1)(@), Section 77(1)(c), Section 77(2) &
Section 78 of the Finance Act, 1994, The Show Cause Notice also proposed demand of
unquantified Service Tax for the FY 2015-16 to FY 2017-18 (upto Jun- 2017) under proviso to
Sub-Section (1) of Section 73 of the Finance Act, 1994,

22 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the
adjudicating authority and the demand of Service Tax amounting to Rs. 2,03,332/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further (i)
Penalty of Rs. 2,03,332/- was also imposed on the appellant under Section 78 of the Finance Act,
1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) & Section
77(a)(c) of the F inance Act, 1994; and (iii) Penalty of Rs. 10,000/~ was imposed on the appellant
under Section 77(2) of the Finance Act, 1994 for not submitting ddcuments to the department,

when called for.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the .

" eﬂ;pel_ant have preferred the present appeal elong with the application for condonation of delay in
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* The appellant submitted that they have not received any show cause notice during the

entire proceedings as mentioned in various personal hearing notices and impugned order,

* The appellant have been in the business of trading goods which is not taxable for the
service tax and the adjudicating authority erred in the confirming demand of service tax

taken the figures of sale of goods as sale of service.

» The appellant requested that the impugned order confirming demand of service tax,

interest thereon and imposing penalties be quashed and set aside.

4, On going through the appeal memorandun, it is noticed that the impugned order was
issued on 29.04.2022 and received by the appellant on 16.06.2022. However, the present appeal,
in terms of Section 85 of the Finance Act, 1994 was filed on 14.09:2022, i.e. after a delay of 29

days from the last date of filing appeal. The appellant have, along with appeal memorandum,
O also filed an Application seeking condonation of delay étating that she is not registered with the
Service Tax and hence required to get the temporary registration number to generate and
payment of challan towards pre-deposit; that post holidays of August, she has initiated the said
process, but, due to ill health of her father-in-law, she could not get completed the process in

schedule time. Therefore, there is delay in filing the appeal.

4.1  Personal hearing in the matter of Application for condonation of delay was held on
18.04.2023. Shri Rahul Patel, Chartered Accountant, appeared on behalf of the appellant for

personal heaung He re-iterated the submission made in application for condonation of delay.

42 As per Section 85 of the Finance Act, 1994, an appeal should be filed within a period of 2
months from the date of receipt of the decision or order passed by the adjudicating authouty
Under the proviso appended to sub-section (3A) of Section 85 of the Finance Act, 1994, the
O Commissioner (Appeals) is empowered to condone the delay or to allow the filing of an appeal
within a further period of one 1Inonth thereafter if, he is satisfied that the appellant was prevented
by sufficient cause from presenting the appeal within the period of two months. Considering the
cause of delay given 1n application as genuine, I condone the delay of 29 days and take up the

appeal for decision on merits;

5. Personal hearing in the ‘case was held on 17.05.2023. Shri Rahul Patel, Chartered
Accountant, appeared on behalf of the appellant for personal hearing. He submitted a written
submission during hearing. He reiterated submission made in appeal memorandum.

5.1 The appellant in their additional submission, inter alia, made the following submissions:

The amount which has been sought to be taxed in the impugned order represented the

consideration received / receivable by the appellant towards sale of goods i.e. fabric, cloth.

.
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n support of their stand, they submitted copy of Income Tax Return, Statement of
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Computation, Form 26AS, Balance Sheet, Profit & Loss Account and Invoices issued by the
appellant for the FY 2014-15.

* The appellant has been engaged in trading of goods and accordingly no service tax was

attractable,

* The appellant further submitted that no show cause notice can be issued on the strength of
Income Tax Data such as Form 26AS, Balance Sheet etc. In support of this the appellant

relied upon the below mentioned case laws:

(a) Go Bindas Entertainment Private Limited Vs. CST ~ 2019 (27) GSTL 397
(b) Kush Construction Vs. CGST — 2019 (24) FSTL 606 (T ri-All)

* The appellant further submitted that the larger period of limitation cannot be invoked as
there is no suppression of the facts with intent to evade payment of tax. The appellant had
no intention to evade taxes by way of fraud, collusion, willful misstatement or
suppression of facts, hence, the extended period of five years cannot be invoked. In this

regard, they relied on the following case laws:

a. Pushpam Pharmaceuticals Company Vs. CCE - 1995 (78) EL T 401 (SC)
b. CCE Vs. Chemphar Drugs and Liniments - 1989 (40) EL T 276 (SC),
b. Padmini Products Vs. CCE ~ 1989 (43) ELT 195 (SC)

c. Continental Foundation Jt. Venture Vs, CCE - 2007 (216) ELT 177 (SC)

6. [ have carefully gone through the facts of the case, grounds of appeal, submissions made
in the Appeal Memorandum and documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the adjudicating authority, confirming
the demand against the appellant along with interest and penalty, in the facts and circumstance of

the case is legal and proper or otherwise. The demand pertains to the period FY 2014-15.

7. I find that in the SCN in question, the demand has been raised for the period FY 2014-15
based on the Income Tax Returns filed by the appellant. Except for the value of “Sales of
Services under Sales / Gross Receipts from Services” provided by the Income Tax Department,
no other cogent reason or justification is forthcoming from the SCN for raising the demand
against the appellant. It is also not specified as to under which category of service the non-levy
of service tax is alleged against the appellant, Merely because the appellant had reported receipts
from services, the same cannot form the basis for arriving at the conclusion that the respondent
was liable to pay service tax, which was not paid by them. In this regard, I find that CBIC had,

uction dated 26.10.2021, directed that:
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“It was further reiterated that demand notices may not be issued indiscriminately based

on the difference between the ITR-TDS taxable value and the taxable value in Service Tax

Returns.

3. It is once again reiterated that instructions of the Board to issue show cause notices
based on the difference in ITR-TDS data and service tax returns only after proper
verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief
Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where the
notices have already been issued, adjudicating authorities are expected (o pass a

Judicious order afier proper appreciation of facts and submission of the noticee.”

7.1 In the present case,'I find that letters were issued to the appellant seeking details and
documents, which were allegedly not submitted by them. However, without any further inquiry
or investigation, the SCN has been issued only on the basis of details received from the Income
Tax department, without even specifying the category of service in respect of which service tax
is sought to be levied and collected. This, in my considered view, is not a valid ground for

raising of demand of service tax.

8. I find that the main contention of the appellant is that their entire income was from sales
of goods during the FY 2014-15 and the same are excluded from the definition of the services as

defined under the negative list, It is observed that the adjudicating authority has decided the case

ex-parte.

9. On verification of the documents submitted by the appellant along with additional written
submission, viz. Profit & Loss Accounts for the FY 2013-14 to FY 2015-16 alid invoices issued
by the appellant during the FY 2014-15, I find that the appellant were engaged in Sale / Trading
in Grey Cloth during the FY 2014-15 and received total amount of Rs. 16,45,078/-. The sale of
goods / trading of goods falls in Negative List as per Section 66D(e) of the Finance Act, 1994,
Hence, the appellant are not liable to pay service tax on the said amount. Section 66D(e) of the

Finance Act, 1994 reads as under:

“SECTION 66D. Negative list of services.—

The negative list shall comprise of the following services, namely :-
(@ .. ..

(e) trading of goods; "

In view of above, I hold that the impugned order passed by the adjudicating authority, in
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I1. Accordingly, I set éside the impugned order and allow the appeal filed by the appellant. ES
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The appeal filed by the appellant stands disposed of in above terms.
|
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Commissioner (Appeals)

Attested Date : 19.05.2023

(R. C. Mafiiyar)
Superintendent(Appeals),
CGST, Ahmedabad
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To,

M/s. Falguni V. Shah, Appellant : Q
401, 4" Floor, Krupal Pride, ‘

Opp. DevkinandanDerasar, Naranpura,
Ahmedabad — 380013

The Deputy Commissioner; Respondent
CGST, Division-VII,
Ahmedabad North
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1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
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